BEFORE THE APPEALS BOARD
FOR THE
KANSAS DIVISION OF WORKERS COMPENSATION

CHERYL WELLS
Claimant

VS.

Docket No. 250,309

RIVERSIDE HEALTH SYSTEMS
Respondent

AND

WAUSAU UNDERWRITERS INSURANCE CO.
Insurance Carrier
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ORDER
Respondent and its insurance carrier appealed the February 26, 2001 Award
entered by Administrative Law Judge Jon L. Frobish. The Board heard oral argument on
August 10, 2001, in Wichita, Kansas.

APPEARANCES

W. Walter Craig of Wichita, Kansas, appeared for claimant. Douglas C. Hobbs of
Wichita, Kansas, appeared for respondent and its insurance carrier.

RECORD AND STIPULATIONS

The record considered by the Board and the parties’ stipulations are listed in the
Award.

ISSUES

This is a claim for a January 13, 1998 accident and resulting back injury. In the
February 26, 2001 Award, Judge Frobish found that claimant sustained a 39 percent whole
body functional impairment as a result of the January 1998 work-related accident and also
that claimant was permanently and totally disabled from engaging in substantial and gainful
employment.

Respondent and its insurance carrier contend Judge Frobish erred. They argue
respondentintended to accommodate claimant’s medical restrictions and that claimant was
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terminated only because she failed to return to work after being sent home on February
14, 2000, and failed to call in to report her intended absence from work on February 15,
2000. Accordingly, they argue claimant’s permanent partial general disability should be
limited to the functional impairment rating, which in their brief to the Board they contend
is between 15 and 24 percent.

Conversely, claimant argues the Award should be affirmed. Claimant argues
respondent did not act in good faith in terminating her. Moreover, claimant argues the
greater weight of the medical evidence establishes that she is permanently and totally
disabled.

The only issue before the Board on this appeal is the nature and extent of claimant’s
injury and disability.

FINDINGS OF FACT AND CONCLUSIONS OF LAw

After reviewing the entire record, the Board finds and concludes:
1. The Award should be affirmed.

2. The parties stipulated that on January 13, 1998, claimant sustained personal injury
by accident arising out of and in the course of employment. On that date, claimant injured
her back when a coworker pushed a stool out from under her. At the time of the accident,
claimant was working for respondent as a medical assistant at respondent’s Maize Road
clinic in Wichita, Kansas.

3. Claimant received medical treatment for her back injury and in February 1999
underwent back surgery, which included a segmental decompressive laminectomy at L2-3,
a foraminotomy over the L3 nerve roots bilaterally, and a right L5-S1 partial
hemilaminectomy and diskectomy. The low back surgery was not successful and claimant
experienced increased pain following the surgery, despite taking several medications,
including narcotics, and extensively using a heating pad.

4. Following surgery, claimant has been diagnosed by different doctors as having
arachnoiditis with scarring, post-laminectomy syndrome, failed back surgery syndrome, and
depression.

5. Claimant presented the testimony of Dr. Richard S. Piazza, who was claimant’s
immediate supervisor at the Maize Road clinic and who is also claimant’s personal primary
care physician. Dr. Piazza is one of respondent’s family practice and occupational
medicine physicians who provides services for approximately 300-350 companies. On
several occasions, Dr. Piazza treated claimant for the work-related injury that is the subject
of this claim.
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Using the fourth edition of the American Medical Association’s Guides to the
Evaluation of Permanent Impairment (AMA Guides), Dr. Piazza testified that claimant has
a 39 percent whole body functional impairment. In that rating, the doctor included the
permanent skin discoloration on claimant’s low back, which was caused by extensively
using a heating pad, giving it a nine percent rating to the whole body.

When Dr. Piazza testified in December 2000, he was continuing to treat claimant
as her personal primary care physician and, therefore, he was aware of claimant’s injury
and limitations. When he testified, the doctor thought claimant was essentially
unemployable because of the narcotic medications that she was taking.

6. Claimant also presented the testimony of Dr. Jon C. Parks, a board-eligible
anesthesiologist, who was claimant’s authorized treating physician at the time of his
December 2000 deposition. The doctor testified that claimant had post-laminectomy
syndrome with low back and bilateral L5-S1 radiculopathic pain, and that claimant was
being treated with Ibuprofen, Paxil, Xanax, Lorcet, and Soma. Dr. Parks testified that in
the future claimant may need more advanced pain treatment therapy, which might include
implanting an intrathecal pump for administering narcotics or implanting a dorsal column
stimulator for electrically stimulating the spinal cord.

7. Respondent and its insurance carrier hired Dr. Philip R. Mills to evaluate claimant.
The doctor saw claimant in both January and September 2000. Dr. Mills diagnosed
arachnoiditis with scarring, which he also referred to as post-laminectomy syndrome, and
rated claimant as having a 15 percent whole body functional impairment using the AMA
Guides. The doctor did not rate claimant’s skin discoloration from the heating pad, which
Dr. Mills described in his January 17, 2000 report as being the most substantial erythema
ab igne that he has ever seen, because he did not believe that it created any functional
impairment. The Board notes, however, that Dr. Mills did not comment whether or not the
AMA Guides supported his opinion that the skin discoloration did not functionally impair
claimant.

Dr. Mills believes claimant should avoid prolonged repetitive bending or stooping,
avoid lifting greater than 20 pounds, and be permitted to change positions as needed.
Reviewing the list of former job tasks that was prepared by Ms. Karen Crist Terrill, Dr. Mills
identified two of 28 tasks that claimant should no longer perform. But after reviewing the
list of former job tasks that Mr. Jerry Hardin prepared, the doctor testified that claimant
could not do 20 percent.

8. Claimant hired Dr. Pedro A. Murati to evaluate claimant. The doctor saw claimant
in April 2000 and diagnosed failed back surgery syndrome and clinical depression. In
formulating his opinions, Dr. Murati considered a July 1999 CT myelogram, which indicated
a bulge at L3-4, and a September 1999 MRI, which indicated claimant had a lot of scar
tissue in her lower back and a posterior protrusion at L3-4.
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Dr. Murati rated claimant under the AMA Guides as having a 25 percent whole body
functional impairment. The doctor believes claimant is realistically and essentially
unemployable. Further, the doctor feels claimant would benefit from a dorsal column
stimulator for relieving her back pain and she would also benefit from an epiduroscopy.

9. Before the January 1998 accident, claimant was a registered medical assistant who
worked closely with Dr. Piazza. Following the accident, respondent accommodated
claimant and initially permitted her to continue working with Dr. Piazza. But in February
2000, respondent determined that claimant should be transferred to a receptionist position
in a different clinic, Reflection Ridge, a job in which claimant had no experience or training.

Respondent advised claimant that business attire was required in her new position.
But claimant reported to work in scrubs on February 14, 2000, and was sent home by her
supervisor. The next day, claimant sought additional medical treatment and Dr. Piazza
took her off work for two days. On that same day, the doctor’s staff faxed the off-work slip
to the Reflection Ridge clinic. Respondent then terminated claimant for not working on
February 14, 2000, and for failing to work or call in on February 15, 2000.

10.  Claimant testified that she did not have business attire on February 14, 2000, that
she could wear to work. Claimant’s supervisor at Reflection Ridge, Kathy McDonald, did
not testify. Therefore, claimant’s testimony is uncontradicted that she was not told to return
to work that day after changing clothes.

11.  The Board agrees with the Judge’s finding that claimant is essentially unemployable
and should receive permanent total disability benefits. Based upon Dr. Piazza’s testimony,
which the Board finds the most convincing, claimant is unable to work as a result of the
back injury and the narcotic medications that she is taking.

A worker is permanently and totally disabled when the worker is unable to perform
any type of substantial and gainful employment. The Workers Compensation Act provides:

Permanent total disability exists when the employee, on account of the injury,
has been rendered completely and permanently incapable of engaging in
any type of substantial and gainful employment. . . .’

The Board concludes that due to claimant’s ongoing pain, her need for narcotic
medication, and her need to frequently change positions, claimant is unable to perform
substantial and gainful employment.?

1 K.S.A. 44-510c(a)(2) (Furse 1993).

2 Also see Wardlow v. ANR Freight Systems, 19 Kan. App. 2d 110, 872 P.2d 299 (1993), where the
Court of Appeals affirmed the trial court which found the worker was permanently and totally disabled based
in part on expert medical testimony that the worker was “essentially and realistically unemployable.”
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12. The Board also agrees with the Judge that respondent did not establish that
claimant’s termination was done in good faith. First, it is questionable that transferring
claimant to the receptionist position was appropriate as claimant had no experience or
training in that type of work. Second, claimant’s testimony is uncontradicted that she was
not told that she was expected to return to work on February 14, 2000, after she had been
sent home. Third, Dr. Piazza’s office faxed a copy of claimant’s off-work slip to claimant’s
new clinic giving respondent notice that claimant was off work due to her work-related
injuries.  Nonetheless, even if claimant was physically able to perform some
accommodated work in February 2000, as of the date Dr. Piazza testified in December
2000 her condition was such that she is unable to work.

13. The Board adopts the Judge’s findings and conclusions as set forth in the Award
that are consistent with the above and supported by the record.

AWARD

WHEREFORE, the Board affirms the February 26, 2001 Award entered by Judge
Jon L. Frobish.

IT IS SO ORDERED.

Dated this day of October 2001.

BOARD MEMBER

BOARD MEMBER

BOARD MEMBER

C: W. Walter Craig, Attorney for Claimant
Douglas C. Hobbs, Attorney for Respondent and its Insurance Carrier
Jon L. Frobish, Administrative Law Judge
Philip S. Harness, Workers Compensation Director



